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BIOSECURITY AND AGRICULTURE MANAGEMENT BILL 2006 
Committee 

Resumed from 7 June.  The Deputy Chairman of Committees (Hon Ken Travers) in the chair; Hon Kim Chance 
(Minister for Agriculture and Food) in charge of the bill. 
Clause 154:  Intellectual property - 
Progress was reported on clause 154. 
Hon KIM CHANCE:  I move - 

Page 109, lines 19 to 26 - To delete the lines and insert instead - 

(1) Any intellectual property, or right to apply for, hold, receive, exploit or dispose of 
intellectual property, that the State acquires on or after the day on which this section 
comes into operation is, by operation of this section, assigned to the Authority. 

(2) In subsection (1) -  

“intellectual property” means intellectual property -  

(a) created in the course of the performance of functions under this Act; 
or 

(b) otherwise created in the course of the performance of functions by a 
person in that person’s capacity as a person employed or engaged in 
the department. 

This clause relates to intellectual property.  It has been redrafted following what were extensive discussions with 
and advice from the State Solicitor’s Office to make sure that the wording of the clause adequately expresses the 
intent. 
Amendment put and passed. 
Clause, as amended, put and passed.  
Clause 155:  Minister may join any body formed for research activities - 
Hon KIM CHANCE:  I recommend that the committee oppose this clause. 
Hon BRUCE DONALDSON:  I want some clarification about why the minister wants to do that. 
Hon KIM CHANCE:  Clause 155 deals specifically with participation in bodies formed for research activities.  
That has now been dealt with in the amendments we made to clause 152. 
Clause put and negatived. 
Clause 156:  Execution of documents by Ministerial Body - 
Hon KIM CHANCE:  I move - 

Page 110, line 20 - To delete “Ministerial Body” and insert instead -  

Authority 

Page 110, line 21 - To delete “Ministerial Body” and insert instead -  

Authority 

Page 110, line 22 - To delete “Ministerial Body” and insert instead -  

Authority 

Page 110, line 24 - To delete “Ministerial Body” and insert instead -  

Authority 

Page 110, line 26 - To delete “Ministerial Body” and insert instead - 

Authority 

Page 110, line 29 - To delete “Ministerial Body” and insert instead - 

Authority 

Page 110, line 30 - To delete “Ministerial Body” and insert instead - 

Authority 
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Page 111, line 1 - To delete “Ministerial Body” and insert instead - 

Authority 

Page 111, line 4 - To delete “Ministerial Body” and insert instead - 

Authority 

Page 111, line 6 - To delete “Ministerial Body” and insert instead - 

Authority 

Page 111, lines 12 and 13 - To delete “Ministerial Body” and insert instead - 

Authority 

Page 111, line 16 - To delete “Ministerial Body” and insert instead - 

Authority 

Page 111, line 17 - To delete “Ministerial Body” and insert instead - 

Authority 

Page 111, line 20 - To delete “Ministerial Body’s” and insert instead - 

Authority’s 

Nearly all these amendments are identical.  They delete “Ministerial Body” and insert instead “Authority”. 

Amendments put and passed. 

Clause, as amended, put and passed. 

Clause 157:  Accountability under this Division - 
Hon KIM CHANCE:  I move - 

Page 111, lines 31 and 32 - To delete “Financial Administration and Audit Act 1985” and insert 
instead - 

Financial Management Act 2006 

This amendment simply changes the reference from the Financial Administration and Audit Act 1985 to the 
Financial Management Act 2006. 

Hon ANTHONY FELS:  I apologise to the minister.  I wanted to ask him a question when we dealt with clause 
154.  However, I think my question still applies because we are following on from that clause.  I refer to when 
either the department or the minister decides to sell intellectual property or an arm of a department that is an 
asset of the government.  I am thinking of when the commonwealth government sold the Commonwealth Serum 
Laboratories and floated it as a company.  That was quite a significant asset of the commonwealth government at 
the time and it contained a lot of intellectual property.  It had conducted research and development for a number 
of years.  In effect, it was sold for no real premium for any goodwill.  I believe that it was sold for less than the 
net tangible value of the asset of the entity than if it were sold as a property with its plant and equipment.  I am 
unaware of an enterprise in the Department of Agriculture and Food that is that big.  However, what is the 
process if a minister decides to sell the plant-breeding division of the Department of Agriculture and Food, for 
example?  How will the minister propose to do that?  Would it be done simply under this bill or would the 
minister come to Parliament with a bill to sell either a division of a department or a division with a significant 
intellectual property component, such as the plant-breeding division of the Department of Agriculture and Food? 

Hon KIM CHANCE:  That is a good question.  Although it is not entirely relevant even to clause 154, it is 
certainly relevant to this bill.  It does not hurt to have a discussion in Parliament on this issue because it relates 
very broadly to intellectual property, which is essentially regarded, at least in government, as quite a new 
concept.  From any scientific agency’s viewpoint, the value of intellectual property in the context of public 
ownership is quite new.  The concept did not even begin to be developed until about the mid-1990s in Western 
Australia.  The reason WA was a fairly late entrant into this field compared with privately developed scientific 
organisations was essentially that publicly developed science was always considered to be common property.  
The concept of applying an intellectual property asset value to IP developed by the private sector was quite new.  
We had some considerable difficulties within the then Department of Agriculture to work through the issues 
raised, particularly regarding plant variety rights and their intellectual property.  We have come a long way since 
then.  Hon Anthony Fels has made a good point.  We have made some mistakes at the government level, and I 
agree with him that the sale of the Commonwealth Serum Laboratories was one of those mistakes.  In this 
legislation we have attempted to more clearly define what are IP property rights and how they should be treated.  
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The simple answer to the member’s question is that intellectual property rights would be dealt with in much the 
same way as any other asset of the state that the minister controlled that was intended for negotiation, purchase 
or sale.  In other words, a competitive process would apply, as far as that was possible.  I add that rider because 
sometimes a government seeks to sell IP into a fairly narrow field.  For example, the one IP sale with which I 
have had an association was the sale of the quality assurance scheme SQF 2000.  We were keen to 
internationalise SQF 2000 but we did not see ourselves as the manager of a national QA system.  Therefore, we 
looked for a big American or European QA provider to do that.  We needed to retain specific components of 
SQF 2000 for the benefit of Western Australian agriculture, and that requirement narrowed the field to either a 
European or an America company.  Ultimately, I think the American company was chosen.  That sale was very 
successful.  The sale of SQF 2000 was narrowed to just two companies in the whole world, but it was still a 
competitive process as far as that was possible.  The same would apply to any unusual asset.  The simple 
answer - I probably should have stuck with that - is it is expected that when a government agency is dealing with 
the asset of IP, it will treat IP in the same way as it would any other asset; that is, by making the sale of IP as 
competitive and open a process as possible. 

Hon ANTHONY FELS:  I would just like a better explanation of why we are dealing with intellectual property 
in the Biosecurity and Agriculture Management Bill.  This bill deals with biosecurity issues; therefore, why are 
we also lumping the management of intellectual property in this legislation? 

The DEPUTY CHAIRMAN (Hon Ken Travers):  I allowed the last debate on the advice of the minister that 
although it was not strictly within the terms of the clause, it was a useful debate for the Committee of the Whole.  
I will allow the minister to answer it again, but I urge him to keep it to a simple answer so that he will be less 
likely to breach standing orders. 

Hon KIM CHANCE:  I thank you once again, Mr Deputy Chairman, for your advice.  The short answer is that 
this is also the Biosecurity and Agriculture Management Bill and, as a result, deals with issues contained in the 
17 acts that are being repealed. 

Amendment put and passed. 
Hon KIM CHANCE:  I move - 

Page 112, lines 1 and 2 - To delete “Part II Division 14” and insert instead -  

Part 5 

This amendment inserts a reference to the relevant part of the Financial Management Act. 

Amendment put and passed. 

Clause, as amended, put and passed. 

Clause 158:  Publication of certain declarations - 
Hon KIM CHANCE:  I move - 

Page 112, line 13 - To delete “may” and insert instead - 

must 

As drafted, the provision did not make mandatory publication of any notification of a declaration.  As a result of 
that, this clause does not reflect the intention behind it.  Subclause (4) is to be amended so that it provides that 
publication of a declaration must be effected by publishing either the declaration or a notice as referred to in 
paragraphs (a) and (b).  This correction will address the concerns of the Standing Committee on Legislation, 
which concerns really turned on the difficulties of formal proof of the making of a declaration.  This amendment 
will resolve that issue, which was very astutely identified by the committee. 

The DEPUTY CHAIRMAN:  Hon Giz Watson. 

Hon GIZ WATSON:  As a member of the astute committee, I might make some comments! 

The DEPUTY CHAIRMAN:  I am sorry - the astute Hon Giz Watson! 

Hon GIZ WATSON:  I thought it would be useful to indicate to the chamber the committee’s comments on this 
clause.  The minister has indeed identified one of the issues that the committee identified, which will be 
addressed by this amendment, assuming it passes.  However, I will talk more generally about the committee’s 
comments on this clause.  I refer to page 74 of the Standing Committee on Legislation’s seventh report.  
Clause 158 deals with the publication of certain declarations.  The report states - 

2.185 Among other things, clause 158 provides: 
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• that declarations as to permitted organisms, prohibited organisms and declared pests 
are non-disallowable instruments; and 

• that publication of these declarations may be effected by publishing the declarations 
(or notice of the making of the declarations) in the Government Gazette. 

2.186 As discussed at paragraphs 2.79 to 2.87 in this Report, the minimum level of publication of a 
declaration in the Government Gazette, if it is to be published in that document, is for a 
notification of the making of the declaration to be published.  Consolidated lists of declared 
organisms must also be kept at the DAF’s head office and be available on its website.  The 
Committee reiterates that the BAM Bill does not require declarations (or notice of the making 
of declarations) to be published in the Government Gazette. 

2.187 During public consultation on the Green Bills, the DOF suggested that historical information 
relating to declarations made under the green BAM Bill would be readily available if the 
whole declaration was required to be gazetted, in addition to the current consolidated version 
of each declaration being available through the DAF’s website (and the DAF’s head office).  
This was a recognition by the DOF that historical information of this nature may be required 
by the public, legal advisers, the courts and enforcement officers. 

The committee then went on to comment - 

The Committee agreed with the DOF’s suggestion and was also of the view that the full publication of 
declarations in the Government Gazette would assist with formal proof of declarations, if that were ever 
necessary.  For these reasons and those discussed at paragraphs 2.79 to 2.87 in this Report, the 
Committee recommends that the full text of declarations as to permitted organisms, prohibited 
organisms and declared pests should always be published in the Government Gazette. 

I do note, though, that although this amendment deals with making it obligatory, it does not actually deal with 
the issue of publishing the full text of declarations in the Government Gazette.  I think I am correct in saying that 
this actually relates to a concern that the committee had that people, such as farmers and pastoralists, might not 
have ready access to the full information they need to identify exactly which organism or pest is being declared.  
That was the committee’s concern, and we discussed it at great length.  However, having taken some further 
advice on this matter, I realise that there are some significant practical problems and cost implications in 
publishing the full text of the declaration, particularly when we are talking about thousands of organisms.  
Therefore, on behalf of the Greens (WA), I am satisfied with the assurance that this information will be easily 
accessible via the department’s website.  That is the logical place to put it, but we need to be assured that people 
will be advised in every way possible that that is how they will get the details.  Given current access to electronic 
networking in the countryside, I am not convinced that everybody has access to looking at a website.  It is a very 
topical debate at the moment.  It is a great thing that it is on the website, but I do not think every pastoralist in 
remote areas of the state necessarily have access to the Internet to get that information.  I am just saying that the 
committee was aware that if we put this provision in law, the average punter needed to have a reasonable means 
of accessing the information.  Therefore, having raised those concerns, the Greens will support the amendment 
and will support the clause.  However, perhaps the minister could indicate how access to the information will be 
facilitated. 

Hon KIM CHANCE:  Sure, I am happy to.  I thank Hon Giz Watson for indicating that she has followed 
through this issue subsequent to publication of the committee’s report and understands the position that the 
department has put about this huge range of weeds, some of which have a range of different names. There is the 
well-known Echium plantagineum, for example, a widely known species which is known by several different 
names such as Paterson’s curse, Salvation Jane, Echium weed, blue weed and purple haze.  They are the polite 
names for just one single weed.  On the issue of availability on the website, in fact the website, its predecessor 
and its still available predecessor, Agnotes, are widely used.  Agnotes are still available in print as well as on the 
website.  When a weed becomes a problem, landholders in the area are flooded with both the paper and the 
electronic versions about them; we see them on the seats of farmers’ utes.  When an issue arises with a particular 
weed, they include colour photographs of all growth stages of the plant.  This is very important, because a plant 
in its rosette stage is very different from a plant in its seedling stage or its flowering stage.   

I take the member’s point about bandwidth not being great in remote areas.  However, Hon Giz Watson may be 
surprised to learn that the speed of Internet availability in some remote areas is sometimes faster than it is in 
many city locations.  Farmers were among the first to take up the Internet; it is important and it is used for a 
range of purposes.  It is a medium with which they are familiar; however, I reiterate that they also have access to 
the paper version of the agriculture notes.  Having said all that, they do not have access to the Government 
Gazette.  We have a user-friendly and particularly important customary use facility that farmers use to identify a 
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weed.  Failing the Internet and the availability of an agriculture note, they can visit the Department of 
Agriculture and Food office in their regional centre.  Indeed, that is how we discovered the presence of African 
acacia on the Drysdale River.  An Aboriginal landowner walked into the Derby office of the Department of 
Agriculture and Food with a sprig of that weed and asked what it was.  That is how we discovered it.  There is a 
clear understanding among land users of the service of plant identification that is available through the 
department via a range of different means.  

Amendment put and passed. 

Clause, as amended, put and passed.  

Clause 159:  Record of status of various organisms -  
Hon BRUCE DONALDSON:  I am not sure whether this is the relevant clause to raise this issue.  I refer to the 
stable fly issue.  The Minister for Agriculture and Food said that he intended to raise the stable fly issue when 
this bill was next debated.  The Biosecurity and Agriculture Management Bill 2006 will allow power over that 
issue to be transferred from local government to the Department of Agriculture and Food.  I want the committee 
to be informed about the stable fly issue.  I seek clarification about whether the minister will discuss it when we 
reach clause 191, which refers to codes of practice and which is mentioned in the minister’s letter to the member 
for Moore.  

Hon Kim Chance:  Yes, I will.  

Clause put and passed.  

Clauses 160 to 172 put and passed.  

Clause 173:  Service on the Director General - 
Hon ANTHONY FELS:  I refer to paragraphs (c) and (d), which deal with the use of regulations for faxing and 
emailing documents to the director general.  Why do those provisions stipulate the use of regulations when 
referring to the faxing or emailing of information?   

Hon KIM CHANCE:  The service of some documents is required by law to be served to the recipient by hand.  
To serve a document in any other way, such as electronically or by fax, would require a specific provision under 
the heads of power of the act.   

Clause put and passed. 

Clauses 174 to 177 put and passed.  

Clause 178:  Time of service -  
Hon KIM CHANCE:  I believe that I can move the amendments on the supplementary notice paper together 
because they are identical in spirit.  The only thing that changes is the numerical value.  I move -  

Page 122, lines 11 and 12 - To delete “business day 5 days” and insert instead - 

5th business day 

Page 122, line 15 - To delete “business day 10 days” and insert instead - 

10th business day 

The amendments make clear - if it was not already so - that non-business days are not to be counted when 
determining the time of service of the document that is sent outside Western Australia.  Similarly, the second of 
the two amendments makes it clear that non-business days are not to be counted in determining the time of 
service of the document sent outside Western Australia in relation to the circumstances described. 

Hon GIZ WATSON:  These amendments arose from concerns raised by the committee on pages 75 and 76 of 
its report.  We suggested that the words were unclear and we appreciate the amendments, because they will make 
the provision a lot clearer.   

Amendments put and passed.  

Clause, as amended, put and passed.  

Clauses 179 to 181 put and passed.  

Clause 182:  Delegation by Minister -  
Hon KIM CHANCE:  I move -  

Page 123, line 15 - To delete “Ministerial Body” and insert instead - 



Extract from Hansard 
[COUNCIL - Tuesday, 19 June 2007] 

 p3212b-3221a 
Hon Kim Chance; Deputy Chairman; Hon Giz Watson; Hon Bruce Donaldson; Hon Anthony Fels 

 [6] 

Authority 
This amendment is similar to a number that we have had in the past to recognise the change of name from a 
ministerial body to an authority.   
Amendment put and passed.  
Clause, as amended, put and passed.  
Clauses 183 to 186 put and passed.  
Clause 187:  Immunity from tortious liability -  
Hon KIM CHANCE:  I move -  

Page 128, line 9 - To delete “Ministerial Body” and insert instead - 
Authority 

I have moved this amendment for the same reason that I moved the last amendment.   
Hon GIZ WATSON:  I refer to the committee’s report.  Clause 187, on page 76 of the report, deals with 
immunity from tortious liability.  It states - 

One of the fundamental principles of law is that all persons are equal before the law, and should 
therefore be fully liable for their acts or omissions.  A law should not confer immunity on a specified 
person or class of persons from legal proceedings or prosecution without adequate justification.  Where 
such an immunity is conferred on public sector officials or employees, it has been suggested by some 
Australian parliamentary committees that: 

•  the immunity should not extend to negligence; and 
•  the responsible authority should remain liable for damage caused by its negligence, or the 

negligence of its officers or employees.  That is, while civil liability may not attach to an 
official or employee, liability attaches instead to the State. 

The report continues - 
Clause 187 of the BAM Bill confers immunity from actions in tort on the Minister, the Western 
Australian Agriculture Ministerial Body, the Director General, an inspector or a person employed by 
the DAF (referred to as ‘officials’) “for anything that the official has done, in good faith, in the 
performance or purported performance of a function under this … [bill]” . . .  
. . .  
The current wording of this clause suggests that the officials will be protected from being sued for 
negligence, which is a creature of tort, as long as they have acted in good faith during the performance 
of a function under the proposed Act.  ‘Negligence’ has been described as “breach by the defendant of a 
legal duty to take care, which results in damage to the plaintiff”, while an act done in ‘good faith’ 
means an act which has been carried out with propriety or honesty.  The Committee observed that a 
person who acts negligently can still act in good faith. 
In response to the Committee’s query about the rationale for clause 187(3), the DAF advised that: 

The Department is advised by Parliamentary Counsel’s office that clause 187 is the standard 
provision for protection from liability required to be used by that office.  It would be extremely 
rare for officials acting in good faith on behalf of the State to be subject to personal liability 
and neither the Department nor the drafter is aware of an example where that is the case. 

The Committee noted that there is legislative precedent in Western Australia for public officials to be 
protected from tortious liability when acting in good faith without also protecting them when they 
commit negligent acts or omissions.  As an example of such a provision, section 125 of the Taxation 
Administration Act 2003 is reproduced here for the information of the Legislative Council: 

That section reads - 
125. Exemption from personal liability 
(1) The Commissioner or an investigator is not personally liable for anything done or omitted to 
be done in good faith and without negligence in the performance or purported performance, of a 
function under a taxation Act. 
(2)  Subsection (1) does not relieve the State of any liability that, but for that subsection, it might 
have had for the acts or omissions of the Commissioner or an investigator. 

The committee commented that it acknowledged - 
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. . . that it is essential for the operation of the proposed Act for the officials to be assured of protection 
against tortious liability if they are acting in good faith. 
. . .  
Clause 187(5) of the BAM Bill provides that the State is also relieved of any liability that it might 
otherwise have had for an official’s performance or purported performance of a function under the 
proposed Act.  The DAF provided the following explanation for this clause: 

It is a matter of policy whether or not the State is . . .  
Hon Kim Chance:  Rather than reading the report, I’m actually going to agree with you. 
Hon GIZ WATSON:  The minister will agree with me? 
Hon Kim Chance:  Yes, and I have the report in front of me. 
Hon GIZ WATSON:  Does the minister have an amendment to accommodate the recommendation? 
Hon Kim Chance:  Yes. 
Hon GIZ WATSON:  He has? 
Hon Kim Chance:  Yes. 
Hon GIZ WATSON:  It is not on the supplementary notice paper. 
Hon Kim Chance:  You don’t need a deletion.  I will explain why: it is a deletion rather than an amendment. 
Hon GIZ WATSON:  It would have been useful to know that.  Okay.  I will cut to the chase and say that the 
committee recommended that this clause be amended so that an action tort can be brought against the state for 
anything an official has done in negligence or in the performance or purported performance of a function under 
the proposed act.  I am interested to know how the minister proposes to accommodate that. 
Hon KIM CHANCE:  The purpose of the issue that has been raised by the committee is to change the clause so 
that the state is not relieved of any vicarious liability it might have for a tort committed by an official in the 
course of his or her duties.  We do not actually need an amendment.  All we need to do is delete clause 187(5) in 
its entirety.  The government is prepared to support that.  To retain clause 187(5) would effectively mean that a 
member of the general public would be carrying the can for the negligence of an officer.  That is the effect of 
having clause 187(5) in the bill.  Governments like to have clauses such as this because it makes everything clear 
and straightforward, but it does not make it fair on members of the public who might get caught up in it.  Again, 
I thank the committee for raising the matter. 
Amendment put and passed. 
Hon KIM CHANCE:  I move - 

Page 128, lines 21 to 23 - To delete the lines. 
Hon GIZ WATSON:  That is fine.  Minister, I also intended to move that, although I had intended to add some 
other words.  I wonder whether the minister might consider those words? 
Hon Kim Chance:  Of course. 
Hon GIZ WATSON:  I believe I have previously provided to words to the minister.  My suggestion is that this 
form of words has been used in other acts.  I am afraid I do not have my references here.  It puts beyond doubt 
that the Crown remains liable.  The words I planned to suggest be inserted were “This section does not relieve 
the Crown of any liability that it might have for another person having done anything as described in 
subsection (3).”  I am quite happy to be advised on whether that would add anything, or if it is sufficient to 
delete clause 187(5).  I am happy to have the minister’s response.  If the minister would like a copy, I can 
circulate it. 
Hon KIM CHANCE:  I thank Hon Giz Watson for providing that alternative.  In fact, I believe it is 
unnecessary.  Once clause 187(5) has been deleted, the issue is resolved cleanly and simply.  To deal with new 
words at this stage, which actually states something that does not need to be stated, does not help the legislation.  
I would be much happier with the simple deletion of the whole subclause and to leave it clean and 
understandable.  The words that Hon Giz Watson has used might be okay, but I am not in a position, while on 
my feet, to make that judgement.  At this stage I am happiest simply to delete the subclause and put the matter 
out of contention. 
Amendment put and passed. 
The DEPUTY CHAIRMAN:  Did Hon Giz Watson seek to move anything? 
Hon GIZ WATSON:  No. 
Clause, as amended, put and passed.  
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Clause 188 put and passed. 

Clause 189:  Regulations prescribing high impact organisms -  
Hon KIM CHANCE:  I move -  

Page 129, line 15 - To delete “satisfied” and insert instead -  

advised by the Minister 

Amendments 144/189, 145/189, 146/189 and 147/189 address a drafting issue.  The clause can be read and 
understood, but if it is read carefully, the paragraphing is not quite right and its intention is not made particularly 
clear.  These amendments are intended to correct that. 

Hon BRUCE DONALDSON:  I heard what the minister said.  It is poor drafting in lines 14, 15 and 19 of the 
clause. 

Hon Kim Chance:  It is, and these amendments will correct that, yes. 

Amendment put and passed. 
Hon KIM CHANCE:  I move -  

Page 129, line 19 - To delete “Governor is advised by the Minister that” and insert instead -  

organism 

Page 129, line 20 - To delete “the organism”. 

Page 129, line 22 - To delete “the organism”. 

All these amendments effectively have the same meaning. 

Amendments put and passed. 

Clause, as amended, put and passed. 

Clause 190:  Regulations and management plans may adopt codes or legislation and other references -  
Hon KIM CHANCE:  I move -  

Page 130, line 14 - To delete “specify” and insert instead - 

prescribe 

Again, we have dealt with a number of amendments identical to this to delete the word “specify” and insert the 
word “prescribe”. 

Amendment put and passed. 
Hon GIZ WATSON:  The standing committee made a recommendation that this clause be amended to remove 
the power for regulations and management plans to adopt a code or subsidiary legislation as it exists from time to 
time.  Having taken further advice on this matter, I will not pursue that amendment given that individual 
regulations and management plans that seek to adopt a code or subsidiary instrument will have to be tabled in 
Parliament and may be disallowed.  This will allow an assessment to be made on a case-by-case basis of whether 
it is acceptable for a regulation or management plan to adopt a particular code or subsidiary legislation as it 
exists from time to time.  Given that there will be an opportunity for Parliament to take that action, I accept that 
the amendment is not necessary. 

Clause, as amended, put and passed. 

Clause 191:  Codes of practice -  
Hon GIZ WATSON:  I move -  

Page 130, line 21 - To delete “related”. 

This amendment will ensure that subclause (1) of clause 191, which relates to codes of practice, is kept broad.  
The clause states -  

The Minister may issue a code of practice for any or all of the following purposes -  

(a) controlling declared pests; 

(b) keeping declared pests; 

The next paragraph is the one I am seeking to amend - 
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(c) carrying out agricultural activities or other related activities so as to minimise the risk of an 
occurrence or the spread of a declared pest; 

My proposition is that this clause would have broader application if the word “related” were removed.  I seek the 
minister’s response on this amendment.  I do not think it would cause significant problems.  One of my concerns 
is whether the activities of the horticultural industry or nursery industry would fall under this provision if the 
activities had to be related to agricultural activities.  How close are those activities to what we understand to be 
agricultural activities?  If there is some ambiguity, and we want to include the capacity to make codes of practice 
in those areas, I suggest that removing the word “related” would give us that breadth.  That is the thinking 
behind proposing to remove the word “related”.  If the minister can persuade me that the word “related” is an 
important word to have in the clause, that is fine.  However, removing the word “related” would assist the 
legislation to have maximum breadth of operation. 

Hon KIM CHANCE:  I thank Hon Giz Watson for raising the matter.  However, we have been in committee for 
a long, long time on this bill, and it is not surprising that we have forgotten what we did on the first day.  
However, on the first day we fixed this problem.  We made it clear that the nursery industry and the pet industry 
are covered, because the nursery industry in particular is explicitly defined as an agricultural activity, so the 
broader umbrella covers the narrower industries. 

Hon GIZ WATSON:  I apologise.  I now remember that conversation several weeks ago, or whenever it was.  
I appreciate the explanation and apologise for moving the amendment. 

Hon Kim Chance:  I had forgotten, too. 

Amendment put and negatived. 

Clause put and passed. 

Clause 192:  Regulations and codes of practice: consultation -  
Hon BRUCE DONALDSON:  The clause very clearly states - 

. . . the Minister must, as far as is appropriate and reasonably practicable to undertake, consult with 
public authorities, community and producer organisations and other bodies and persons which or who 
appear to the Minister to be likely to be affected by, or interested in, in a significant way, the 
regulations or code of practice, as the case requires. 

Subclause (2) goes on to state - 

Consultation may be undertaken in any way that the Minister thinks appropriate in the circumstances, 
having regard to the number of persons who will be likely to be so affected or interested. 

Is this time to raise the question of stable fly?  There is a code of practice and the minister said it was premature 
for this to be transferred until such time as the code of practice is developed.  How much consultation has been 
taking place in drawing up regulations, as clause 192 states? 

Hon KIM CHANCE:  I thank Hon Bruce Donaldson for reminding me to come back to the provisions of 
clause 191, but it is also relevant to the clause before us.  The stable fly issue is an interesting illustration of how 
the BAM bill can work.  At the moment stable fly is controlled under the Health Act, and the regulations that 
come forward from government are all made under that act, albeit with advice from stakeholder groups and the 
Department of Agriculture and Food, both in horticulture and among our entomologists.  All of the science 
comes from outside the Health Department but the department is the appropriate “person” the way the act is 
structured now.  I met with the stable fly action group late in 2006, I think about the same time as I wrote to the 
member for Moore on the matter, to examine ways the government could improve the response time and the 
adequacy of the response in relation to regulatory arrangements for stable fly. 
Hon Bruce Donaldson:  This letter is dated 7 June 2007. 

The DEPUTY CHAIRMAN:  I again urge members to keep it concise because I lose track of how it relates to 
this clause. 
Hon KIM CHANCE:  It is about codes. 
The DEPUTY CHAIRMAN:  I understand that.  I will allow the debate, but I urge members to bear that in 
mind. 
Hon KIM CHANCE:  I should have dealt with this on clause 191.   
If we are able to do as I outlined, it is possible we can get better management administration of stable fly in 
affected areas by going through the Biosecurity and Agriculture Management Bill in lieu of the Health (Poultry 
Manure) Regulations.  Indeed, it might be said the BAM Bill is the most appropriate way to frame a solution.  
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One of the issues is that about 95 per cent of the concentration on stable fly has been around the use of poultry 
manure, when it is not the only cause.  We had a major outbreak of stable fly, I think in May this year, when no 
poultry manure had been spread on the Swan coastal plain.  Later investigation made it clear that that stable fly 
outbreak came from the discards from a broccoli crop.  It had absolutely nothing to do with poultry manure; 
therefore, it could not be addressed through those regulations.  It is something the department is working on very 
closely with Vegetables WA.  We are looking to develop a code of practice under this legislation and we have 
started that work.  We are on the way and I think we will get a much better result out of it. 

Hon BRUCE DONALDSON:  The second part of the question was how much consultation has been taking 
place about the regulations that are being developed?  That clause makes it very clear what the minister’s 
responsibility is, and that is why I asked the question. 

Hon KIM CHANCE:  I thought I touched on that when I referred to the consultation with Vegetables WA. 

Hon Bruce Donaldson:  No, not really. 

Hon KIM CHANCE:  Well, we are in consultation with Vegetables WA and we are already consulting the 
logistics side of the industry and the chicken farmers, which basically covers the whole lot.  Local government is 
also important. 

Clause put and passed. 

Clause 193:  Local government may make local laws - 

Hon KIM CHANCE:  I move - 

Page 132, line 11 - To insert after “affect” - 

the environment of the district, 

This gives effect to the standing committee’s recommendation 29. 

Hon GIZ WATSON:  I realise we are trying to finish this tonight but I need to make some comments on this 
amendment because it is one on which the standing committee took some evidence.  This clause authorises local 
governments to make local laws - 

prescribing as a pest plant in a district any plant (other than a declared pest for that area) that, in its 
opinion, is likely to adversely affect the value of property in the district or the health, comfort or 
convenience of the inhabitants of the district; 

It was not readily apparent to the committee that the paragraph I have just read out would authorise the 
prescription of environmental weeds as pest plants under local laws.  We heard evidence from a number of 
submitters, including the Environmental Defenders Office and the Conservation Council of Western Australia, 
that an amendment such as the minister has just moved would be an effective improvement.  The committee 
commented in this regard - 

The Committee acknowledged that clause 193 is effectively a replica of section 110 of the Agriculture 
and Related Resources Protection Act 1976 and that, in the past, it has been used by local governments 
to prescribe environmental weeds as pest plants.  However, the Committee also observed that the object 
of that Act is to “protect primary industries and the resources related to primary industries” rather than 
the natural environment.  The Committee was concerned that if the same words are to be preserved in 
the BAM Bill, the local government control of environmental weeds would continue to be regulated as 
an accidental effect of the control of agricultural weeds, rather than as weeds in their own right. 

Accordingly, we recommended this amendment and I appreciate the fact that the government has taken this on 
board. 

Amendment put and passed. 

Clause, as amended, put and passed. 

Progress reported and leave granted to sit again, pursuant to standing orders. 
 


